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—The express exclusion 
ertain rules from’ the 
s power to relax the rules 
in Rule 1:7-9, 3:6-1 


RULE: 


rar of 





coul 


S 283 prov led 





2 ro and 1-10 does not necessari- 
S . Za jy make all other rules not 
; ee exp! ssly excluded subject to 
eC - 2 relaxition. 

: OF 


-ACTIONS IN LIEU 


2 RULE: 
OGATIVE WRIT — Rule 


PRI 


oa 

»-81-15(b) (5) being a rule re- 

latins to limitation of time for 

fee review Was not relaxable un- 

[ 2NAL der ule 3:6-1 even before the 

J amendment of Rule 1:7-9 to 
——@ expressly exclude it. 

Dis aq from an opinion Dy 


! J.C.C. (assigned - 
, \ 1, 1952. Appellate 
Theres: Grotta Home v. 
Caldwe For respondent—Mil- 
nH ern (Hannoch & Lasser 
TOUNITIM :--ys For appellant—H. Ed- 
= ee >y «(Malcolm J. Robbins 
ief. Walter G. Bradley 


. Div 
North 





ED Res dent applied for a var- 
5 Fe m a zoning ordinanc 
Tie ndant Board of Adjust- 
——Bnient er hearing, filed its 
: uly 24, 1951 refusing 
nd the variance. On 





de- 





ES 5 days thereafter, re- 
ASE ti a complal I 
Tne ertiorari to review this 
Tne Board moved I 

ae judgment on the 
; Proun e action was in viola- 


Rule 3:81-15 b 








R limited such actions 
TY i . Sue +1 13 2 f 
¥ | 3 vs from tne fling [ 
QURTS B ; decision. Responder 
~  fiRben 1tered with a motion 
NJ relay Rule 3:81-15 (bi(5 Re- 
motion was grant 
eee B is motion was denied 
the Board appeals 
ITED Held: Pursuant to the auth- 
(0, prity ited by Art VI Sec 5 
Ss | par 4 the 1947 Constitution 
: S ne Court adopted rules 
| 3 ractice in proceedings 
xe Dl prerogative writs. On 
| farch 1951 Rule 3:81-15 S 
——— - i Pre es We 
= rte is titled “Li iol 
roey| Br ng Certain Proceed- 


25 it the time in 
0. | ly rovided by sec (b)(5 
proceeding yf 

shall be allowed 
| revi ny decision of a 
adjustmant ai 


date of filing 


5 


in 
bas SE 











. 

F nt relies on Rule 3:1- 
EYS 1 as authority for re- 
ON the rules and points 


le 3:6-1 € xpress} 


ark the power rte 

2-5 not Rule 3:81-15 ‘b 
It argued that whenever 
S 1e Court did not wish 

. the relaxation 

2 rule it expressly said 





Ke rn <clusions contained in 
1, 1:7-9 and 4:1-10 are 
itionally, the amend- 
1:7-9 on January 


ie vule 


b 1952 include Rule 3:81-15 





from 
as indicating the in- 
permit relaxation ex- 
expressly prohibited 
-5 and 4:2-5 fixing the 
ppeal, and 
against 
ined in 1:7-9 and 
cases decided there 
ke it clear 
: hed no extension of 
—€ | invoking the jurisdic- 
I appellate or review- 
10Unal. There is no distinc- 
n principle between invok- 
view of an appellate 
ind that of a review 
in the nature of 
‘tion. Once the 
he right of review 





the express 





ina rie 


an 
time 


1S 








NJ. “¢ and the judgment final 
“der the former practice, our 
Tis recognized legislative 





S$ on the institution of 





Digests ef Receni Opinions 


prerogative writ proceedings. R. 
S. 40:55-45 had fixed a 30 day 
j which 1 adjudged rea- 
Nothing the 


an in- 
limit 
S are 
indicate an 


such 


cates 


the time 





pronouncemen 
contrary ana 


intention that proceedings 





is this be expedited, which can- 
10t be done if the time for in- 
stitution of the acticn is to be 
extended. Rule 3:81-15(b)(5) it- 
self indicates the courts inten- 
tion that it be in the nature of 

statute of limitation and hence 


not relaxable once the time has 





run. The rule says “no proceed- 
n allowed ie 
Rule not immediate- 
ly prohibition of 
Rt ise it was prob- 
bly necessary. The 
eliminatioa of possible argument 
such as that raised here, may 


jave induced the subsequent ex- 
ress inclusion in Rule 1:7-9. 
Rev d and rem 


ctlons to grant 


erse 
10l1I0N 

NEW LAWS 
Driscoll has sigt 
1g bills 


led 


ne IO 

S-138 Chap. 96 April 25 
Permits county clerks in coun- 

ies of over 400,000 population 

and not having a register of 


deeds to set up a separate regis- 


try division in his office and ap- 
int a deputy county clerk to 

supervise such division 

A-361 Chap. 109 April 28 
Amends Section 43:12-1 of the 

Revised Statutes to prevent mu- 


nicinal pension beneficiaries un- 


der that Section from securing 

benefits under another pension 
4 

S-15<¢ Chap. 113 May 5 
Raises the limitation on banks 
I aking mortga loans 

4-391 Chap. 117 May 5 
Permits the Superintendent of 

State Poili to cha e for certl- 

11e€a ypies of police reports per- 
ining to automobile accidents 

ther casualties 

A-584 Chap. 118 May 5 
Regulates the giving of notice 
O property owners for zoning 


Unde Constitutiona ovis- 
ion the Legislatur i ynvene 
yon May 27t for tl sole 
irpcse” of considering vetoes 


made by the Governor 


Insurance Law, Public 
Relations Discussions On 
State Bar Agenda 





Two of the many interesting 
ems on the Sta Bar Annual 
Meeting Agenda are panel dis- 
issi yn current insurance la\ 
and a public relat confer- 





snece, both of which will be held 
afternoon, May 


P. McCord, Jr. will pre- 


23rd. 








side at the insurance law discus- 
ion. Speakers and their subjects 


ley, casual- 
Meredith, Work- 
Harold D. 


are: Charles 


men’s Compensatior 
Feuerstein, fire: and Samuel M 
Hollander, life 


Relations Confer- 
presided over by 
Public rela- 


Public 
will 
S. Snevily. 


be 
dD 


ions of the Bar on the local, 
county, and state levels will be 


considered. Among those parti- 
cipating will be Hugh N. Boyd 
and Lloyd Jones, President and 
Executive Secretary of the New 
Jersey Press Ass’n. and Dr. Fred- 
eric E. Mervin, the State Bar’s 
public relations adviser. 


Ackerson To Receive 
State Bar Gold Medal 
Award 


TRENTON Henry E. Acker- 
son, Jr., of Ke t, who recent- 


ly retired as associate Su- 
premie Cour ti will receive 
the gold mex yf the New Jer- 


sey State Bar Association at the 
organization's nnual conven- 
tion in Atlant City May 22-24. 
Jucge Ackers« will be the 
ei¢hth membe! the state bar 
to receive medal which 
is awarded ‘ognition of 
distinguishe to both the 
legai professio1 public 

Presentation of the gold medal 

» Judge Ack n will be one 





the 


of the feature {f the bar asso- 
ciation’s 54th annual convention 
dinner on Saturday’ evening 


May 24 Gebhardt 


Clinton, retiril resident of the 
association 1 make the pre- 
sentation 

Previous m ye the state 


bar selected the award have 
heen 

The late I 
of Newark 
and the late John R 
rk hye +} 


H. McCarter 
recipient, 
Hardin, also 
rk, both honored in 1940 
In 1941 the rize went to the 
late Thomas W. Trenchard of 
Trenton, whi resided at the 
vingt f Bruno 
Hauptmann Lindbergh 
kidnapping 
Thomas Bi in of Jersey 
City. then chieti istice of the 
Supreme Court received the 


Newa 


ot 
di 


Flen on trial ) 


T 


old medal in 1942. The prize 
was not aw ain until 
1949 when A. D yn Oliphant, 
former chan ind now an 
associate justi Supreme 
Court, was |] The medal 
was given a second time in 1949 
to Clarence E. ¢ who had 
been chief just f the form- 

{ who re- 


er supreme 
cently retired the present 


presen 


the Supreme 


medal in 


‘hie: justice 
Court, 
1950 


Supreme Court Splits on Use of Statute 
Construction Aids 


The N. J. Supreme Court in 
interesting decision rendered 
spiit on the question of 
propriety of examining ex- 
planatory statements attached 
to bills when introduced as an 
aid in construing the statute 
ultimately enacted and in deter- 
mining the legislative intent. 
The court agreed on the result 
py a vote of 6 to 1 but the 6 


To Discuss Steel Case at 
Federal Bar Symposium 


Jack Davis, Chairman of the 
Committee on Labor Law of the 
Federal Bar Association of New 
York, New Jersey and Connecti- 
cut, announced that a_ labor 
symposium will be conducted 
under the auspices of the Asso- 
ciation at Room 110, United 
States Courthouse, Foley Square, 
WNew York, New York, on Mon- 
day, May 19, 1952, at 8:00 p.m 
Frederick H. Bullen, Vice-chair- 
man of the National Wage Stab- 
ilization Board, will be the prin- 
cipal speaker on the topic “Wage 
Stabilization and National De- 
fense.” Mr. Bullen will discuss 


the WSB decision in the steel 
dispute and the general wage 
regulations pertaining to the 


case. Mr. Bullen has been an ac- 
tive WSB participant in all 
phases of the case. 

Mr. Davis also announced that 
Thursday, June 5, 1952, at 
the Federal Bar Asso- 
ciation will conduct another la- 
bor sympssium at the United 
States Courthouse, at which Ar- 
thur J. White, chairman of the 
Second Regional Wage Stabili- 
zation Board and Louis Newman, 
regional counsel, will discuss 
cases and procedures before the 
rezional board and the general 
wage regulations pursuant to the 
Defense Production Act of 1950 
votes for affirmance were split 
follows: Justice Oliphant 


on 


8:00 p.m., 


as 


Federa! Court Rules $50 Gambling Tax 
and Registration Invalid 








The United State District 
Court for tl Eastern District 
of Pennsy 
he $50 Fec 
nd registra \COKM 
and numbers tors is uncon- 

itutional 

The decision by Judge Geor2¢ 
4. Welsh is expe 1 to be ap- 
pealed directly the United 
States Supre Cou by th 
Government 





said com- 

thheld pend- 

] id reading of the 
opinion. It first will be studied 


and 
t the Solicitor 


by the crimi 
then referred 
General’s 
cisisn on whe 
should be taken 
The tex: f Judge 
cpinion in this case 
States v. Kahriger, no 


reads as follov 


vision 





Office for a final de- 


ther an appeal 
Welsh’s 


(United 
16672) 








The defer Joseph Kah- 
rigei, was proce against 
criminally by information filed 


cn March 17, 1952. The informa- 
ion alleged that the defendant 
was in the business of accepting 
wagers and that he wilfully fail- 
ed to register for and pay the 
occupational required by 
the Act of October 20, 1951, c. 
521, title IV, sec. 471(a), 65 Stat. 
at L. 529, 26 U.S.C. §$3290 and 
3291. The défendant has filed a 
motion to dismiss the informa- 
tion on the ground that the law 
is unconstitutional 


LaA dao 


4 careful consideration of the 
cases cited in the briefs submit- 


ted by both sides convinces this 


court that the subject matter of 
his legislation, so far as revenue 
purposes is concerned, is within 
the scope of Federal authorities 

We desire to say that at the 
outset, because if there was 
nothing more to the case than 


the question of vagueness of the 
tax 
ture of t 


position 


discriminatory na 
t defendant's 
untenable 


and the 
he tax. 
would be 


he 


act departed from 
taxable legislation 
and went into the field of morals 
invaded 

control, it 


the sanctuary of 


then became, 
subject of judi- 


and 
State 
and now is, 
cial inspection 

Now, notwithstanding the 
laudable and even holy purposes 
an the right unde! 
the guise of a taxing power to 
also require that certain infor- 
mation be furnished which is 
peculiarly applicable to the ap- 
plicant from the standpoint of 
law enforcement and vice con- 
trol? The applicant for registra- 
tion. among many things, is re- 
quired to give the names of other 
persons, both real and alias, or 
style, with address of business 
and residence’ Failure to give 
this information and to comply 
with the law in certain respects 
would subject the applicant to a 
fine of $10,000 and an imprison- 


the 
ii 


had they 





(Continued on page 6, col. 3) 


wrote the majority opinion 
which was concurred in by the 
Chief Justice, Justices Wachen- 
feid and Burling concurred in 
the result without separate 
cpinion, Justices Jacobs and 
Brennan concurred in the re- 
sult in a separate concurring 
opinion by Justice Jacobs. Jus- 
tice Heher was the sole dissent- 
er. 

The was one brought up 
by Board of National Missions of 
the Presbyterian Church et als 
igainst Aaron K. Neeld, Deputy 
Director of the Division of Tax- 
ition. The plaintiffs received be- 
quests from the estate of Isabel 
Williams, on which transfer in- 
heritance taxes were levied. 
Plaintiffs contended they were 
educational institutions within 
the intendment of RS. 54:34-4 
(d) since they maintained 


Case 


schools among their other acti- 
vities and hence were exempt 
from transfer inheritance taxes 
under the cited statute. The 


ruled 
come 


had 
not 


Taxation 
plaintiffs did 


Division of 
that 


within the category of educa- 
tional institutions as contem- 


by RS. 54:34-4 
rather were religious or chari- 
table institutions within the 
contemplation of R. S. 54:34-2 
(p) Subject to a 5% 


plated (d), but 


ana hence 


lax. 


The opinion by Justice Oli- 
phant construes the statutes in- 
volved witnout resort to the ex- 
planatory statement attached to 
he bill when introduced. It con- 
cludes “educational institu- 
tion” as (d) refers to 
wnere are con- 
ducted. such as schools and col- 
leges, not an institution which 
furnishes some education as an 
incidental adjunct its main 
puipose plaintiffs are re- 
'ig@icus ir within (b); 


that 
used in 


p.aces classes 


to 
tnat 


istitutions 


that whiie a bequest to one of 
the schovis operated by plain- 
tiffs would fall within (d) a be- 
quest such as here to plaintiffs 
themselves must be considered 


is a bequest to a religious orga- 


nization within | 
The opinion 
that the 


b) 
exnlicitly states 
expianatory statement 


+ } ) +) y 
—idialiOll aid 


a ached the le - 
volved was not resorted in 
construing the statute and 





“such a statement is not to be 
construed as an Index of! legis- 


in judicial exposi- 
enactment”. The 


t where a 


intent 


Ol e 


lative 
ticn 
pinion continues that 


is 


ute is ambiguous, which 
not the case here, the preamble 
ind legislative history may, un- 
aer Some re 4lTlsS 
amined to ascertal! 
intent; “but this i: 
fron: a holding that 
ducer’s statement 
the bill should be exa 





Jacobs, in 1 
refers to the pri 
Supreme C 


statement at- 


Justice 
ring 
rulings 
indicating 


opinion 
f 


of the 


that a 


tached to a bill when introduc- 
ed may not in anywise be used 
as an extrinsic aid in the ascer- 


tainment of the legislative 
meaning or intent and continues, 
“TI disagree with this view as be- 
ing without basis in reason or 
support in persuasive authority 
elsewhere and take this first op- 
portunity member of this 
court to record my _ dissent 
therefrom’. The _ concurring 
opinion expresses the view that 
all relevant aids including the 
statement, should be considered 
in construing the legislative in- 
tent and that the differentiation 
should not be made by excluding 
such aids, but rather in the 
weight to be accorded them. 


aS a 
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TITLE INSURANCE 











mvitin vs 
Ww1itn 1] 


ill 


Paul appropriations. A 
custodial receiver was appointed 
with the consent of all the par-| 
ties. After extended hearing, the] 


is 


Court dismissed the complaint, | 
allowed the receiver $5000 as his 


compensation, payable by the, 
partnership, and allowed $1800} 
to an accountant appointed by} 
the co to be charged against | 
plaintiffs. Both parties appeal. 

Held: The rights of the parties | 
are measured by their 


at 
ur \. 


agreed | 





F. H. A. MORTGAGES 
CONVENTIONAL MORTGAGES 


The Largest Title Insurance Company 
in New Jersey 
Capita! and Surplus over $1,700,000 









written | 
compact. The partners 
that Paul should have sole con- | 
trol and as long as he act in | 
good faith the partners must ad- | 
here to their agreement. 
There is no doubt that under | 
the general equity power dis-| 


NJ 
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DIGESTS OF RECENT OPINIONS <°* _~— PARTNERSHIP —The rights of State Bar Opposes and Criticizes $50 ; 
| partners are measured by! 
HABEAS CORPUS—Delay in ap-|cn two separate occasions. He their written compact. The New Jersey State Bar As-!at some of the fines. y 
plying for writ of habeas cor- did not ask that counsel be as- —Dissolution of a limited part- sociation in its informa] bulletin! note how they differ { Tl 
pus is not a sound basis for|signed to him. nership at the instance of the| walled “Chatterbox.” calls atten-|same offenses. In one C | 
denying relief. The State argues that the ap- limited partners may be had tion to nate Bill 50 which Somerset County where 
CONSTITUTIONAL LAW)plication was properly denied for fraud or cther misconduct | ....134 permit certain laymen to is a layman. a defendan: + ( 
—CRIMINAL LAW—Failure to because he has failed to demand of a general partner or where|<.ve as magistrates and criti- fined $25.00 and $3.00 c | 
provide counsel will only viti-| release for 10 years. it has become Impossible tO| cizes the proposal. The item going 55 miles in a 50-mil ; 
ate a conviction where the’ field: It has been stated in carry on the ordinary business, ic as } while the same Judge 
circumstances made it unfair cone cases that a long. and un- but will otherwise be denied. ‘After all the hoopla about saime court on same nie 
to accept a plea of guilty with- exniained delay in applying for, COSTS—Allowance to custodial jn. new judiciary : and someone else $5.00 and @ 
out advice of counsel or to jabeas corpus is ground for de- receiver properly taxed i efficiency because soon costs for zoinz 60 miles<t).s> : 
put the accused to trial with-| yine same. This is erroneous. against partnership where ail ‘ers would be serving as a stop sign. You ficure it t 
out counsel. and has not been approved by parties to unsuccessful action all capacities. this Bill nder th ublic is 6 
Digested from an opinion by our appellate courts. The basis for dissolution of the partner- 4 by the Legislature and people feel tl s u 
Bigelow, J.A.D: rendered May 2,/for that holding was the opinion ship consented to his appoint- 1x before Governor some unifi n 4 
1952. Appellate Div. State v.\that the issuance of the writ of ment or where reasonable is rather ununder- with the ( : 
Cynkowski. For the State—Rich-| habeas corpus was discretionary sreund for believing the action in ee ' Rl 
ard J. Congleton, Pros. (C. Wil-|and the court should not exer- was proper existed. at one of t 
liam Caruso of counsel. Cynkow- | cise its discretion to grant same —Allowance to court appointed | 5 tho new iy oe u 
ski pro s after inordinate delay. The dis accountant properly taxed the fact that laymen would no The ocnieca oo as . 
Defendant appeals from an cretion of the court, however, against plaintiffs where bYj)>noer serve as Judges. The tic as eng e1 se : 
order on habeas corpus remand- on application for writ of habeas, centract they had right tO) ,unper is Senate 50. Perhaps nag Nomar tS ber t 
ins him to State Prison corpus is not so broad. The writ) audit at their own expense but Governor Driscoll would like tO Jowine persone for thy P 
Defendant pleaded non vult to|of habeas corpus is a writ of had not previously exercised!) ..- trom vou if you don’t like i Be rd ra at 
seven indictments for robbery in| rieht when reasonable cause is that right. lthe idea of laymen serving as nine an 4 . P 
1940 and was sentenced to state shown, but not a writ of course Digested from an opinion by|Judces President George f { ; 
prison. At no stage in his prose- The statuie providing for same Francis, J.S.C. (assigned), rend-| “We as yet have little unifor- of Unior City =. : 
cution did he have the aid of is by its terms, to be liberally ered May 1, 1952. Appellate Div.|mity insofar as these Magis- jc. Mice Sreudiont c 
counsel and this he alleges as construed. A review of the his-| Cusano y. Cusano. For plaintiff)trates’ Courts are concerned. If T Curry of * a 
ground for discharge. In 1940 he tory of habeas corpus, and of t Armand—Samuel Milberg. For)you will look in the newspapers gnq Vice-President. ch 
was 21 years old and had been cecisions here and in other pjaintiff Louis—Samuel H. Nel-| —___—_ Ww Dicennin Ir oe Pa go 
previously convicted and sent-| jurisdictions, establishes that'con For defendant Paul Isa-| solution of a limited partnership 3rd. Wineinenidoi! eae vit 
enced for stealing an automobile |qelay in petitioning for relief is dore Glauberman (Samuel J.|can be had for fraud or other : aes oe “ 
not a sound reason fot denying Davidson on the brief). For de-, misconduct of a general partner Weaaenene eine T na 17 oi 
relief on habeas corpus. If the fendant Teresa—Benedict A.'or for the doing of any act in of ane WO! 
judgment is void, the prisoner is Boronio iwhich would make it impossible Gneeitese : yo ke my c 
still presumed to be innocent.) pyaintiffs and defendants are to carry on its ordinary business. ~ of Tre! ton wit ii 
That the State may now be UN-| members of a limited partner-|In the instant case the evidence Dire a tin 
able to present evidence of the shin Defendant Paul, is the gen-|Was not adequate to establish 7th Judicial District . pn 
prisoners guilt is no better rea-| ora; partner and owns 50% of|such breach of faith, fraud or huenhaahar ge’ Ne Se DIV! 
son for keeping him in prison /the pusiness. Paul organized the;}mismanagement of the partner- Sth Judicial District ‘ a sep 
than. it would be for keeping IN pusiness in 1941. In 1943, at the | ship affairs as to justify dissolu-| yy Rovers of intake Clty, a 
eee eee oe ee | 7 9th Judicial District... cla 
te ean epee aay way era sa, he gave the other 50% in-; A completely unjustified re-| G. Weiss of Paterson D 
prove guilty. terest to her and to his tw0|ceivership action undoubtedly Delegates to the House c° DexMMGo.c: 
Save by mail In the instant case, on the brothers, Armand and Louis in|would provide a basis for as- cate: “tk Aina ms 19 
or in person merits, and not because of the’ equal shares (1 6 each). A limit-|sessment of costs against the in- sociation. U.S. 
$1 dais acacia time elapsed. ee — ed partnership padi oaggric WAS! stigators rather than the part- (Elected by the Genera] nei, BpCore 
Legal for trust funds properly a ae There : poeta a entesen = whe " by = usiV€| nership. But here all the parties Rcbert K. Bell of Oce on C::fpers 
proof defendant did not under-|management and control of the/consented to the appointment of Allen B. Endicott. Jr i. MP Or 
_ FREE PARKING stand his plea or the indictment business was to be in Paul; Ar-|a custodial receiver. Allowance lantie City ’ “E:.. 
at Kinney Garage, across the street yr that able counsel would have;mand and Louis were to be|of this cost against the partner- Sita SE Sank Be nl -— 
advised him to plead differently ;treoted as ordinary employees if|chip was proper. Dismissal of i iti faerie, ’ 
Mo hawk A conviction | ss “ony — vg they came into the pioneer vinnie the |the action does not require as- Announcements Thi 
lack of counsel where the Cir-|partnership was to continue for|sessment of allowances against L 
5 A V I N G Ss cumstances made bale sgeed orien years; Paul was to rend-|the plaintiffs. If any reasonable llis M. Kopp announces ::MeO)) 
MONI. | Lestrice of counccl, or to put the|sna wert the partners, Such (ee ane tana ae | Marla @. an ae : 
2 : : 2 , jal pay oO | aruiers suct'action was justified existed, then eq with him in the gener.) pranaevide 
40 Commerce Street accused to trial without counse:./ sums out of profits as he deemed/the assessment of costs may be iice of law at No. 60 We-- Va: Mae? 
Newark 2, N. J. Such is not the case here. expedient; Paul was to keep the/made against the business Street. Bersenfield. Nev Jere Mie 
Affirmed. books but the other partners|though the belief was erroneous. ee a htiah iB 2 
= |would have the right to audit) a; to the accountant’s allow- Fred C. Galda, forme U 
them at any time, at their own ance, the charge was properly ciated with the firm ot 
NATIONAL SURETY CORPORATION cs aes qg/placed on plaintiffs. By their schneider and Usher Uni 
Ws 2 : : iscord eventually ensued|soreement they had a right ity has onene —~ $F act 
Specializing in the Ewecution of which the court a viel os audit the cl their a Dig ra gi Pa pl 
Fiduciary and Court Bonds recieve per igr vale ages ee cost. They made no such audit mus piilli 
resentment of Paul's authority|1.5+ precced for it in this acti oa ic eee : 
60 PARK PLACE, NEWARK Mitchell 2-8220 and their lack of authority and| en aie . esticeticnit 0 body knows about ur it 
eventually Armand and Louls/phey should not be permitted to tegrity, your sincerit a 
; ,jterminated their employment benefit thereby at defendant’s talent. or your good wil unesg™e $75 
> a ms { = ie A gern tne sa ate expense. — you give out samples a4 
Financial Printers | Mice wo Tn priv “— ™ ‘| Affirmed. —Good Business. a 
i uls instituted tnis action [or —_ — 
SPECIALISTS in all printed forms and documents dissolation of fhe paxtnceip —Bf : 
wired : : : = and an accounting. Teresa re- 
7 ov filing ane Seapeaiien wits “the mained neutral. They charged! e 


SERVING MUTUAL CLIENTS 


The need for the corporate trustee has 


c 














tinued under the Revenue Act of 1948. Draw 1 = 
of new wills and revision of others, made nec: s- 

sary by the Act, has brought a much closer colla’ »- J 
ration among attorneys and trust officers. 

Trusts are as important today in proper est te 

planning as they have been in the past, but th re 

are certain pitfalls to be avoided if the’maxim m 

marital deduction is to be obtained. 

In problems of estate planning, the Fide ‘ty 

Union Trust Company has had long experie: ce | 

and pledges itself to co-operate with the bar in 





serving mutual clients. 


FIDELITY Union TRUST 


COMPANY 


NEWARK 
BELLEVILLE e EAST ORANGE e IRVINGTON 


, «So 
Aeee Jersey 


MEMBER FEDERAL DEPOSIT INSURANCE CORPORAT! 
















N 



























SOE :5.N. JL. J. Index Page 175 NEW JERSEY LAW JOURNAL, THURSDAY, MAY 15, 1952 Page Three 
———— 


DIGESTS OF RECENT OPINIONS 


RUSTS — CORPORATIONS —|temporarily until receiving a re-|Gers” and ther 


DIVIDENDS — Segregration of 
to meet a declared divi- 


unds 
pan constitutes the corpora- 
tien a trustee of the dividends 
for the stockholders and 
eliminates the statute of limi- 
tatics. 

le MR payMi NT — CHECQUES — A 

SD) check received fer an obliga- 
tion is not payment of the 
obligation if not itself paid, 
urle there was a _ positive 
agrecment between the parties 
that such should be its effect. 


-PRACTICE AND PRO- 
RE — Procedural statu- 


RULES 
CED 














Ons tory provisions not in conflict 
with a court rule are valid and 

1i in foree until the Supreme 

Ss Cour’ exercises its rule making 
power therein. 

sTATU TES — PRACTICE AND 
PROC EDURE — Laws dealing 
with procedure apply only to 
subsejuent steps taken in 
pending actions unless an in- 
tent o the contrary is plainly 
mani est. 

_—Chanve in notice requirements 
held not applicable to notice 
given under an order signed 
befor’ the change was enact- 

K: ed. 
WORD: AND PHRASES — “Ac- 
[ cretions” does not’ include 
dividends; it refers to addi- 
tions by organic or natural 
L growth. 
? DIVIDENDS — Dividends are 
F separate and distinct from the 
stock on which they are de- 
clare 
Dig from an opinion by 
De G J.S.C. rendered May 

" 1952. Chancery Div. State v. 

c. S. el For the State—Theo- 

Kore L arsons. Atty Gen. (Em- 

ers hards,atty. appearing 

For dant—Stryker, Tams & 

E Josiah StryKer appear- 

ing. Valdemar Beeken of coun- 
T in escheat action un- 
cL 46 c 155 (N.J.S.A. 2:53- 

N > to the owners of the 

shares of stock and 

nF divide involved was pu - 
\o-MEed pusuant to court order fixi 

S 7 final hearing, at the 

> se. 

S teel was organized 
1934, the cut off 
tion, there were out- 
| | Sela ver 3 million shares 
P; C ed stock and over 8 
’ ares Of common stock 
er value. In 1938 
r stock was changed to 
m0 par *K with a stated value 
7 share and in 1948 
B-ated ie was changed to $100 
per Sh In 1949 the comm 
— OCs split 3 for 1. 
a From «ime to time dividends 
red. From 1901 to 1935 
iure was to declare 


n the preferred stock 

1 special fund 

was delivered to J. 
> Co. and then adjou 


P. 


— 


ALii 


celpt from J.P. Morgan & Co. for, hoicers 


the fund stating it had been set 
aside in 
payinent of the preferred stock 
idend. The meeting then con- 
inued and a dividend was de- 
clared on the common stock and 


aly 





a special account for| 


| mailing the ch 


jthe “Perman 
had 
{not for divid 
In 
constitute } 
|gation, there 
ment 
such shall 








pe 


fund for payment thereof was|received for 


also turned over to J. P. Morgan 
& Co. Dividend checks were sub- 
sequently issued from the spec- 
accounts opened by J. P. Mor- 
another bank for that 
This practice to 
’mmon dividends continued 
until 1932. Thereafter, no de- 
lepcsit was made with J. P. 
Morgan & Co. but instead the 
amount of the dividend was de- 
sited in a special account in 


me 
C 
dants 


sai 


mn in 
urpose. as 





defer own name in its 
own bank. A separate account 
was used to pay each dividend 
declared on each class of stock. 


was defendant’s practice to 

from each stockholder a 
Permanent Dividend Order” 
which requested defendant’s 
‘er to “pay, by checque on 








York, to the order of—by 

il to the following post office 
lress—all dividends due and 
vhich may hereafter, be due.”. 





Many dividend checks mailed 
vere never presented for pay- 
t and were never returned. 
rs mailed were returned un- 
ivered. Additionally, notice of 








3 for 1 split on several of 
the shares was returned unde- 
livered. The whereabouts of 


these persons remains unknown. | 


The items involved have been 
unclaimed for over 14 years. De- 
jant raises the following de- 


lenses. 


fenc 
enc 


: 


No trust was created, the re- 
iation of debtor creditor existed 
s te the dividends on common 


and defendant claims the 
issued more than 6 
to the action by vir- 


tocix, 
divicends 


years prior 


tue of the statute of limitations. 
Defendant admits a trust fund 
is created for the preferred 


dividends. Examination of the 
procedure followed shows there 
) be- 


no essential difference 
een the two. In each instance 
‘nd was set aside for the 


dividends before the date fixed 
for payment. The clear intention 
: to establish trusts, in the 


ne instance with J. P. Morgan 
& Co. and in the other with it- 
self as trustee. The practice and 
situation is almost identical to 
hat in the Standard Oil case 
Trusts were created and the 
statute of limitations does not 
pply to extinguish the stock- 
holeers rights, which rights the 
State seeks to escheat. Segrega- 
tions of funds to meet a declared 
Gividend constitutes the corp- 
oration a trustee for the stock- 


holders. 
II 
dividends 


paid by 


The 


were 








vo 


THROUGHOUT 


i=] 


0 








TR 
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ment if not 
In cases ] 
agreed to be 
Theres 
dividend orde 
can be con 
agreement, 








ment. 


order 


between 


1 here 


ecKs pursuant to 
Dividend Or- 

* such stock- 

aim on checks, 
check shall 
an obli- 
an 
! parties that 
effect. A check 

debt is not pay- 
paid, except 


nent f 
110!) Ol 


be 


elved as pay- 
in the 
which 


s nothing 


involved 


as a positive} 


agreement, 


that the ch uld be con- 
sidered payment. Had defendant 
intended that this be so and 
that the stat f limitations 
should apply ‘cordingly, it 
could and we ve expressed 
such intent } stockhold- 
ers would then have had notice 
to act acco! 1} 
II 
The notice published in this 
case is invali ‘ause of the 
amendmen Se 7 of the Es- 


cheat Act 
Eschea 
tioned because 
of proced:ire 
berry v Salis 
to be controlle 
rule of court 
Winberry v 
for the pro} 
a rule of proce 
by the court 
a statute, the 
cedural 
with a Supreme 


the 


statut 


not ipso fact 
1947 Constitut 
ural provisions 


Supreme Court 
power. 


The 1951 ame 
iblication require- 
imes to two times 

requirement | 


reduced the p 
ments from 3 t 
and changed 
that claims 
days before he 


We 


validity of 


lf 


self is ques- 
Ss a statute 
nder Win- 


procedure 


‘lusively 


is 


by 





Salisbury stands 
on that where 
lure promulgated 
‘onflict with 
prevails. Pro- 


in conflict 
Court rule, were 
ibolished by the 


ion. Such proced- 


ind until the 
exercised its 
to Sec. 7 


iment 


ed at least 5 
to 3 days be- 


fore hearing. This time differ- 
ence for claims irged as ma- 
terial. 

The notice published 3 
times and contained the 5 day 


limitation 
the act a 
amendment. 
Auzust 3, 10, 


in 


was pursuant 
June 28, 1951 


to Sec. 7 


legislature on 





aitional veto 
and was 

ernor on 

its terms, becam 


forthwith. 
It 
principle that 
tute deals 
prima facie 
tions—to those 
cruec or are 


future actions 


1S 


it 


ready taken anc 


under the old 


unless an intent 
plainly manif 


1S 
cases are only 
eral words as 
ings from tl 
when 
opere tive. 


Publication of 


was simply the 
the order of 
order was prior 
procedure. The 
valid. 

The 


state is 





dividends on 
shares of stoc 
than 14 years b 


was instituted 

The State 
titled to all 
stock by virtur 
ing ownership 


lrelies on N.J.S.A. 2:53-15 now N. 


Put 


recognize 





But the steps al- 
d all things done 
will stand, 

to the contrary 


the new 


Jun 


the escheated 
*k, declared 









aft 


dance with 
before the 
was on 
Publication 
order dated 
The amendment 
eenacted by the 
y 9, after con- 
-arlier bill, 
ved by the Gov- 
13. The bill, by 
effective 


.1cation 


17 


a general 
a new sta- 





‘edure only, 
all ac- 
have ac- 

and to 


app.les to 





fest. Pending 
affected by gen- 
ire proceed- 
point reached 
law becomes 


the notice here 
carrying out of 
e 28, 1951 which 

the amended 
publication was 


entitled to 
less 
efore this action 
ends it is en- 
idends on this 
of its acquir- 
the stock and 
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Stocks 
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agree- | 


positively | 


Zoning Law Reviewed and Expounded in 
Three Supreme Court Decisions 


The New Jersey Supreme 
}Courtjn three decisions render- 
jed on May 5, discussed and re- 
|viewed a major portion of the 
zoning law of our state and of 
the controiling principles in the 
granting and denying of vari- 
ances. 

In Schmidt v. Newark, the 
;}court had occasion to consider a 
Newark ordinance providing 
that no gasoline station shall be 
permitted except after applica- 
tion to the Board of Adjustment, 
hearing, recommendation there- 
of by the Board to the govern- 
ing body, and the issuance of 


J.S. 2A:37-11 which defines per- 
sona: property to include all per- 
{sonal property ... “and the ac- 
cretions thereon up until the 
time of the filing of the bill of 
escheat Plaintiff argues 
the dividends are “accretions”. 

Defendant first argues that 
ownership may have changed in 
the 14 years. The answer is that 
vroof of cwnershin at a given 
time raises the presumption of 
continuing ownership. Defend- 
ant has produced no evidence to 
rebut the presumption. 

However, “accretions” does not 
include dividends. Accretion is 
defined as organic growth or en- 
largement. It comprehends addi- 
tion by organic growth, natural 
growth. Dividends, on the other 
hand, are not a part of the 
stock. On declaration, dividends 
beccme instanter the property 
of the shareholder. It is separate 
and distinct from the stock, does 


not pass as an incident of the 
shares if sold before payment of 
the dividend, and may be as- 
signed separately. It is not part 
of the stocks “organic growth” 
or “enlargement”. 

Dividends declared within the 
14 year period before the suit 
have not gone unclaimed for a 


full 14 years, and hence cannot 
be escheated under the act. 
V 


The additional two shares on 
each split share cannot be es- 


cheated because the notice only 
contained the number of the 
original share and no notice was 
given as to the certificates for 
the additional shares. 
Judgment accordingly. 


a permit therefor by the govern- 
ing body. The Board of Adjust- 


ment refused the landowner’s 
application for leave to use his 
lands for a gasoline filling sta- 


tion and he appealed. The ordi- 
nance was attacked as uncon- 
stitutional. The court upheld the 
ordinance but remanded the 
cause for appropriate findings by 
the Board of Adjustment. 

In Leiman v. Cranford, the 
court set aside a variance grant- 
ed by the Board of Adjustment 
of the Township of Cranford 
permitting the erection of Gar- 
den apartments on a plot in a 
zone which had been classified 
as A residence and limited to 
one family dwellings. A dissent- 
ing opinion was also filed in this 
case. 

In the third case, that of De- 
lawanna Iron vy. Clifton, the is- 
sues were the legal sufficiency 
of a zoning provision of the City 
of Clifton relating to junk yards 


and scrap establishments, and 
requiring enclosures and_ set 
backs. The ordinance was held 


arbitrary and unreasonable, and 
hence unconstitutional, because 
of the set back requirement. 


Court Recess Order 


ORDERED that 
emergent matters, 
hearings shall be 
County after 1:00 p.m. on Tues- 
day, June 3, 1953, in the Super- 
ior Court, County Court, Juvenile 
and Domestic Relations Court, 
and County District Court. 

By the Court, 

/s/ ARTHUR T. VANDERBILT 
C..48. 

Dated: May 8, 1952. 
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a2 
small corporations has been 


and s 





iS house 
ichincniied by the N.Y. Practising 
>it netifiute 
retary of the Law Institute 


com- table 


round 


the 











} ussions a 

executive cOM- panel o lawyers expert in this 

oO rroup Was opposed id wil ] he impact of 

pre posal He argued = t ition on pen- 
procedural changes wnty } Sion plans. Typical problems will 





1e 
udg in 





7 


ended that n 
provide 

the 
the 


new 
sol uti ion. 

bill would 
$13.030.000 


but relati 
would 

He 
add 


nit 


col 





studied to social 
disability, inflation, in- 
nt, retirement 
tax deductions, 


. 


a 





not 
declared 
$64,900 






inv es 


to 




















cost of administration of and estate planning. 
in Massachusetts and w See ee 
“an expensive method of getting Questions submitted by the 
naehere.” auGcience will be discussed at a 
li the number Sumsrie luncheon meeting and during a 
1 = eti]] talee veare Question and answer period. The 
doubled, it would st ke Years 'corum will be held from 9:20 2 
to try cases coming into the ~ = ae en oe 
docket at the r 30,000 , m.to5 p.m. The registration fee 
veal aelanall 3 the $20 for the day includes 
congestic oe itantanet’ saiq -uncheon at the Hotel Statler, in 
g tneor 1 e Sala New York City 
that thousands of cases ev oe es 
year are wettie led before reaching 
the trial stage The Hunterdon County Bar 
The Boston Assn. sent a has 100% membership in the 
letter favoring the proposed in- New Jersey State Bar Associa- 
crease in judges from 31 to 35 tion. 





Buildi 
| It is believed 
eWind’ 
of the utmost 
Wind will be prepared to answer 
any questions from the audience. 
without charge. 
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-0 Bar Assn. has 
ill continue 
program this 











ons ea The pro 
2 >} Tarr né — . 
Sc paesh S. St YN 2 ip Chair- last. year, 
man of Ad | Bar Tax Law favorable 
Institute. announces that Adrian hich par 
W aa n Mas 
DeWind, Chief Counsel for the ; ae ic: tain -AReciein 
ied : : a who took me Dar assocla- 
ne Immittee iInvestl1o% y * ; : és 
-_ 16° Committee investigating tion decided to sponsor it again 
» Bureau of Internal Revenue, this summe 
ores discuss in detail the acti- rae : ; : 
vities of that & rays at a Un tne pian, first and Se@c- 


meeting 
tute 


spor 


isored | 


, the 


Insti- 





selected 
acceptab-e 
bar 


ond-year law students 
by their schools 
to the committee of 


and 





he meeting will be held Mon- as- 

day, May 19, 1952 at 7:30 P.M. sociation in charge of the pro- 

in Court Room No. 2. 3rd floor gram, Wii be assigned to work in 

ess Court House (Post Office Various law Offices in the city 
no) during the summer months. 


Ms 


of Mr. 


ter 


Admission 


Newark, 


D 


is 


N. J. 

Subject 
talk will 
interest. Mr. 


the 


as 


mat- 


De- 


work 


four 


will 
for 


The students 
out compensation 
ing days a week and the fifth 
day will be spent in observing 
trials or in visiting state, 


with- 


be work- 


|James B. Drew 
federal | 
and municipal offices in the city. | 











as 
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Gadle acted 
attorney, seeking a 
of her appeal from 
of the Philadelphia 
Court, which ruled 
claim “con 
merit 
Mrs 

not had 


Mrs. 


was 
or substance.” 
Gadle averred 


filed by the 


and 


appeal 
wealth 
ment. 
The high 
Gadle until May 17t 
brief, a single copy 
written, instead of 
your interest” 
and Federal 
argue their cases. 
their briefs. 
Six different lawyers 
presented 
the litigation. 


h 
Nn 


but 


have exhausted the 
and possibly the bar.” 











ipletely 


time to prepare 
quate brief to the answe 


the Federa! 
court permit 


pri 
Comm 
attorneys 


the appellan 
Chief 
observec 
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and integrity They must be impervious to corrupting in-|‘'°”’, EE A Be teeing tenure and retirement had none—the field t 
a pets oe Gad aa ice laces call hikes acess a San RRS eae é ae ~ |would be appealed to the courts compensation came as another covered has been a de 
fluences and they must transact their business frankly and oven- net immediately indicated ase 1 Cal as anowner . i 
< 2 z a x was nc ly : < 4 I * nhroa?r 7) t . . tity ti ‘ 1e ce any aaqmli : 
ly in the light of public scrutiny so that the public may know . 2 proposed state constitutional one. Like an} ~— 
: pe b A a , aes y res- aeeirt : tnetusnen. cohen 1f,enev ne nas 
and be able to judge them and their work fairly. Declining to pass upon ssa amendment on tenure awaits a asency, yor SEC ; 
marita’s guilt or innocence, the yote next November by the peo-| Shape, within Its sta 
This crystal-clear statement is an apt counterpart of the}PUC said it had either the ple. boundaries, a body of la’ I 
classic expression by then Chieti Judge Cardozo in Meinhard y.' jurisdiction nor the inclinatl wll Rhode Island voters last June !0F™ of decisions, rules, 
Salmon (249 N. Y. 458) defining the obligations of fiduciaries}to try a person accused by a law rejected an earlier proposal to 9 JS counsel, views 
in private law: “A trustee is held to something stricter than the/enforcement agency of an UN- jotjre justices of the Supreme in litigation, and its 
morals of the market place. Not honesty alone, but the punctilio cf}iawful activity and Superior courts at full pay practices. Proposals f 
an honor the most sensitive, is then the standard of agin AS Main points at issue for 1tS after they had reached the qoe tory amendment, too, 
to this there has been developed a tradition that is unbendin2 decision, the commission said, of 70 and had served 10 or more “€ Conn rigs 
and inveterate. were whether the company’s years. That amendment was “Ccuries business, he 
' } standards for terminating SeIr- proposed vo: ‘onstitutional Comprehensive. The 
The Opinion in the Burlington-Bristol Bridge case stands as as z -eason ‘ ble and prepares © .. error this body law in flux 
F j i " : 1 1Cé wel res an onvention Wis KAY O1 1a 1 14 
a beacon of decency in public life. an inspiration to those who| Pi vy hie te seins ‘usses it as the contint 
ue ‘Si ares : as : whether the company had acted The proposed e melee al 
regard public office as a dedicated calling, and a permanent re-|\) vavice of the proper law en- he proposed amendment 80- cess it is 
: }: : on ac ce Ol neal rouaW 1 $v éfen a f tie SS 10 IS. 
proach to the conduct of public office for any end other than|,_ a ararceter ing to the voters next fall make: Th cies 
4 . < e are ‘ : reement agen "7 referpnere ¢ eativawnant wan here has een no SI 
for the public interest. It will surely find a commanding place as mete iff provi no reference to retirement pen- it poh es Pee 
: } , bacare £4] Prot ”- +} eat oa ce t was noted tnat tarl fOV1l- sions ut the one jus riven Inz with these oreble 
in the legal texts of the future dealing with the duties and re-| It was noted ond ; te ~ sions. But the one just given 1 sue Aare B 
sponsibilities of public office. sions filed witn the commission initial legislative approval pro- C°mp nsive lasnion a 
by the company provide that vides that judges of the two appearance of this b< 
Saat service is furnished subject tO courts shall be compensated in. fore meets a need fo! 
Mass. Bar Opposes Experts To Talk On the condition that it will not be aecordance with existing law anaiysis of the law in 
H D seen . used for any unlawful purpose. , that their pensior + plex and technical field 
Additional Judges; Fensions and Profit ee ee _ purpose: and that their pensions shall not P't% al Pepper iss 
B B hari Service will not be furnished if be reduced during the period of Who work in it should 
oston Bar Approves Sharing uch service is being used in vio- their retirements book especially useful 
— ——_ F law.” ; ae Samuel M. Koenigs 
Jee eee ae ae : : a : 5 of law.’ ; : The new proposal further spe- , M. K re > 
BOSTON ‘(ACCN) Proposed New York, M 5 Pensio e commission said this pro- cifies that jud Seen shall hold of _ x 
. age P R i ci nes tnat °>s shall hold = 
legislation to add four judges to plans, profit sharing and em-|/vision is reasonable and was the fice to the age or 70 and there- Garret Estate Clc man 
the Massachusetts Superior glo) savines plans will t ned fas te commas aay : pam te 
MMe WassaChuserts ot piovee savings plans wlll be n- or the companys action ter unti hev ’e served at . H 
st yg eneseragagen oe ake ms P get ganctls Smeets enaeeciaa alas after until they have served a Granted Centinusance 
os ; yzed by a panel of experts n removt resmaruas S*!~ least 15 years, but they may re- 
brought _eXx- a aaa Forum Mav 17 at the} Vicé Noting that the company. tire voluntarily after 20 vears of The State Suprem ( 
pent VIEWS rote] Stat , York C refusing to reinstall Presmar- carvic ; ; Dn tate preme ¢ 
Hoiel Statler in w York City rerusins : . service sranted Mr Anna G 
usetts State 4 d Sere a eos 1's telephone, had acted only Bene Me. eee Ss 
‘ A ful. day’s discussion he taxi= SLRs ae : : = oa iladelphia one : 
he Boston Bar : ty's quscussion Of the tax fter receiving advice from Leca., Int ship Pl T SSnaneps. One» 
conducted “na economic aspe of retire State’s Atty. Albert S. Bill, the wage. mrerns 7p an ° a to ne? a eel 
m” +t irrang nt for larosa by poe © . laim to th “A HOC 
1s commit- Ment arrangements for large/ pyc said that the company had Continue in San Francisco 2° ©/aim to the $17.0 
rett snuff fortune. 
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to take the case and W's counsel appealed on 
r: vrote D to that effect round that permitting an 
wae P ‘utor found out about Swer to this question constitute 


p's tri ind E were subpoened tion admissible? 


B: Stat witnesses to testify t 5 a) FP a. driver for 
facts, and L was re- Transportation Co., sued D 
the subpoena to bring N. J. Superior Court for } 


to the trial the letter sonal init 


him from D. The ligence of D. in that he violated 
red the testimony f regulations of the _ Interstate 
1 E 1 L, as to the writing Commerce 
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of this le 


=} I 
1 in evidence the letter pazk certain 1 
trial counsel, C. ol wooden box given to the Bl 
he testimony of 1th Transportation Co. for transport- 
and to the receipt in ation from N. J. to N.Y. At 


the letter itself. What sey City, the box commenced 
ld the trial judge noke. whereupon P pried it open 


threw water on the bottl 


and P 


neg 


matter of legal eth Al 
ld L do upon recei in 
letter as that re ved 
ym D in the above 

f facts? 

B tute in N.J., 

t the adjudication b 
and Domestic Rela- 
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in affirm- 
the alleged! portion of the charge 
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Y owns the lot adjoining on the 


contract was illegal because it 

violated the Wage Stabilization : 

Act. BY 
At the conclusion of the trial, HAROLD KAMENS deposits constituted income 

counsei submitt requests to ~~BUREAU RULING when received. Ferguson v. Com 

charge, made motions for Lessor’s Income: Income tax T.C.M. 3-7-52 

judgment } n up the attributable to Lessee’s rental SPC 102: Taxpayer, a whole- 

case. After the C had charg- paid by lessee—Where a lessee sale grocery establishment ac- 

tion to under contract pays to the les- quired several related businesses 





FEDERAL TAX NOTES 


turned in good shape. Held: Such 


















th Cour S cl 2e the sor a stivulated rental plus any in a prodigious expansion, from 
law applicab] t Stabilization income tax therefrom, lessor is 1945-1948; it never paid any div- 
Act. On verdict P.D appealed supposed to have received idends. 
on the gr } the Court’s rental income not only the stip- Held: Taxpayer was not avail- 
failure t rning the ulated rental but also the in- ed of to avoid payment of sur- 
Wage Sta ; Decide. come taxes with respect to such plus. Kimbell Mining Co. v. Com. 
6. Smith Jones inthe N.j ental paid by the lessee, to, or T. C. M. 3-7-52 
Surerior ¢ iin com- for the account of the lessor Gross Income: Taxpayer had 
pensatory ; for slander- Mim. 6719, 3-12-52 owned certain stock in its corp- 
US state out hin Deductions: Taxpayer paid Orate capacity which U. S. con- 
Jones. ( nination. $20,000.00 in excess of O.P.A. demned in a suit which was be- 
Jones W What do vou prices tor his meat as a retail gun several months after the 
onside 1 thin money dealer liquidation. During its existence, 
to be?” Tl 1estion was ob- HELD: Amount in excess of the stockholders had negotiated 
, insel. but O.P.A. was allowable as an ex- for its sale in a private capacity. 
Court a After ver- pense Carson v. Com. T. C. M Held: Taxpayer corporation 


3-94-59. was not liable for the tax. 


aict for 8: n i] as taken, %-4*% 


and the allow { the question Gross Income: Taxpayer was SPC 102: Taxpayer, hy lumber 
and the test hereon, as- the owner of a theater lease. company rented its equipment to 
signed as or a re- which theater overation had JS principal stockholder, who 
versal Decid meen succ ‘ssfully conducted. In cut timber and used the monies 

T (a) D icted in the 1942, the lease was assigned to for his own account as though 


they were dividends. Taxpayer's 
capital stock was $250,000.00 and 
surplus $172,000.00 

Heid: Taxpayer was availed of 


U. S. Distri Cou for N.J. of the wife of president of theater 
+} isown Who thereafter operated the 
wife in inte: nmerce for theater. 

HELD: Since there was no 


the purpose titution, in hci wr 
contraventic eral law. At €conomic benefit in operating to unreasonably acc umulate sur- 
the teat. 1 ife voluntarily this lease, the wife’s profit would plus. Eastern Railway & Lumber 
estified at le st D. fur- be taxable to taxpayer. 58th St Co. v. ¢ om. T.C.M. 3-14-52. 
nishine the D's wrone- Theater v. Com., C. C. A. 3-15-52 Family Partnership: Taxpaye! 
‘ ; eae itt Cixnadws purports to transfer to his 
Tul ce et... J s testimony > ; Ss: axpayer, a , et any , : 
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oie tne tra clei tira: alaska kaa eee ee all times actually contolled 
jage err in ing the wife’s Missions when a yrder was re- heed sa ir is 
su e wife +e pao pea © "*~ the business and directed his 
testimony int idence? ceived, but did not report the ,. 2 ea Repertory 
: sale until the mevelianMinne wa daughter’s business interest. 
10° ] Sale ( mercnanalse Was . 
b) In 1932 murdered 926 Mt ; Parnes Held: The transfer was a sham 


shipped. 


ite and no real partnership existed. 
HELD: I I 


Alexander v. Com., C.C.A. 3-6-52. 


James in N.J 


immediately 
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crime, so 


Salesman’s commis- 
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hat even hi Mary. did not ©) “s ate “ise a Sh ad Cash v. Accrual Basis: Tax- 
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murder of J and was red legal expenses in contesting Com. could require taxpayer to 
brought back N. J. and placed @ Sift tax deficiency as a result change to the accrual basis 
on trial. The ecution con- °f fifts of corporate stock made without giving him an opening 
tended that called 10 lis children inventory. Welp v. US. 

“Sami” was in t yhn”. the HELD: Sueh. legal expenses |... —— 
murderer. John e. Mary, was Were not deductible since they 

alled as a witne for the State, Were not incurred in connection Th 

and she was ask by the prose- with income producing property 2 

eutor whethe defendant Lyches v. U. S. Sup. Ct. 3-24-52. , 

as her husband. The defend- Gross Income: Taxpayer ex- New Lawyer $ 


counse] I ted to the torted the sum of $250,000.00 
Rule he objection. {orm one Reinfeld, alleging the 
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question 


Protective Policy 











8. P sued D Ih rance Co. to 2 : 

recover unde 5 ible indem- PFio: bootleering operations. No This policy gives complete protec- 
nity provisior Te Insurance tax was paid on these monies. tion to all lawyers, whether they 
olicy issued efendant HELD Extorted monies _are are in General Practice, Title 
company, alle hat the in- sone to tax. Rutkin v. U. S. | Specialists, Title Searchers, Negli- 
used come 4 i< death aa tie 3-24-52. Sup. Ct. gence Attorneys, Patent Attorneys 
result of an ident.” to wit, Deductions: Taxpayer, a sales- | OF 17 any other special field of law. 
by being drowne ] he Snake Man, in order to build up his | you are insured under this policy 
River. Defer tted that Sales volume made various trips } against claims arising from any 
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“You must be governed in vour Gross Income: Taxpayer, a FRED W. ANDRES 
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reement. Draw it. 


On Feb. 1, 1952, White con- 
veyed N 


sidewalk in front of Blackacre, the prom 
contrary to an ordinance of Clay. Rules of t 
result of which P fell and) 4959 with reference 
his leg. On behalf of D.\ the following: (1) specifications 
how may you proceed and why?) of qgefenses: (2) attachment 


were served by D's attorney upon 
attorney, asking the names 





> and f 
P and D A change m 
produced X as an eye-witness to to obtair 
“ee an \ ( alll 
accident. D moved to sup- te 


X's testimony 


bout X before 


Ne ee ee ee ae 


DONALD A. TORRIS 


Certified Shorthand 


Announces His Removal from 


24 Commerce St., Newark, N. J. 


53 Fourth Avenue 
East Orange, N. J. 


lee el at ae at ae ak ae ee ee a ee oe eo 
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Counsellor's Exam 





days before the trial 


(c) Assume that P 
acout X the night before 


being lot #2 in block #2 
tax map. The building on 
encroaches 6 inches on 
X and Y are willing to ? : 
name, of certain rea] 

into an encroachment 


trial. Rule. 


Draw the 
b 


cedure, 
an affidavit right of dower 


the 


1, 1952. 
loan was not paid when summons and compl: 
lack then made a contract not be made upon W 





the land to Brown for that the matter is uncontest: 
Title has not yet closed outline all that must be d 


rontract behalf of H, after the 


Representing White, how and has been filed. before 
court would you proceed ean be set down for a final } 


euard his interests? ine 


P, a pedestrian, sued D, 16. What changes have 
Blackacre, located in made in the County District 
J., for failure of D to Practice, by the adoption of .N.J 


of 


the snow and ice on the s 924 effective Jan. 1. 
Igation of 


u 
he Supreme 


‘ olioePNncee ~1)] hu . E i 

a negligence suit by cedure: (3) grounds for 
against D, arising out of an auto- of capias ad respondendum: 

accident, interrogatories interrogatories: (5) jurv t 


and (6) the pleading 
at dvs seg in a dispossess act 
adaresses oO! all witnesses 17. Under N.J.S. 2A 


knowledge of relevant Jan. 1. 1952. in an action 


connection with the ac- sees 
P answered the inter- 
‘ies, stating that he knew ,- 
witnesses to the accident 


the trial P 


Assume that P had learned 





terrogatories. Rule 
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Chancery Division. D 
t l 





14. H is the owner, i1 


Clay, N.J. H is marrie 
wife, W, is a mental incompete 
affidavit which 3 has a good offer from B for the 
e necessary to obtain an purchase of H’s real estate, which 
order for a writ of ne exeat. You y wishes 


to accept. Outline 
ply the names of the parties) .gurt pr f 
rt pr 


: : rom complaint 
, e facts, so that it can be to judgment, which H must 
determined if you know the sub-) oye 
as weil as the form Of title to B, free of W’s 


to be able to convey 


15. In 1952, H sued W 
J. land worth $5,000 to inthe N. J Superior Court, Chan- 
Black went into posses- cery Division, for an absolute di 
} land. The deed was vyorce. on the ground of desert 
intended as security for a loan’ After complaint filed, 
of $1,000 by Black to White due not be found anywhere 


personal service of a copy 


County Courts or Superior 
‘a’ what are now the 
for the issuance of capia 


respondendum; and ‘b) 




















and how many 
uld respon 
P obtained a judgment 
D in the N.J. Superior 


o the Superior Court, Appellate 
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ment of five years. This feature 
islation is presented to 
ht on the question as to 
vhether this portion of the mea- 
sure is a tax bill or a police 
S the purpose of the 

and delegation of bureau- 
ratic powers to create revenue 
r to constitute a host of in- 








throw 
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In addressing ourselves to the 
bove question, we found it nec- 





ssary to consult the many de- 
Cisicns submitted to us by the 
parties and those suggested by 
ir ow! esearch. A review O 
the cases serves to throw light 
ipon the progressive character 
ir revenue laws and reveals 

1e influence brought upon the 
Congress and the courts by the 
onomiec conditions of the vari- 

s riods of our development 
Thev clear show, as in the case 
f the Fireman’s Act and the 
ation on Oleomargarine and 

Ous eCXCl1s taxes ne lm- 








1s¢ ) 1VE€ 1 yarticular Caseé 
s ( ete authority on the 
subtec Wl ) ‘onsidering the 
background of each particular 
CaSeé As we have said, the his- 
ory of the act involved in this 
case has been progressive. But 
it seems to us that the case 
hich most clearly reveals the 
sliver thread of truth as con- 


tained in the decisions is to be 
found in the case of United 
States v. Constantine, 296 U. S. 
287. decided by the United States 
Supreme Court on December 9. 
‘hat case was one wherein 
‘ederal Government levied 
h 1e court declared to be 
valid Federal excise tax on re- 
ail liquor dealers. The excise tax 
s $25, but the amended act 
imposed a special excise tax ol 


31,060 on such dealer 





Ss when tney 


rry on the business contrary 
local, State or municipal laws, 
nd provided a fine and impri- 
sonment for failure to pay. (It 
ill be observed that the eigh- 
th amendment to the Con- 
stitution was then In force 
We quote, in part, from the 
inion of Mr. Justice Roberts 
tl ibove ase ‘(United States 
Constantine) as follows: 
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“In the acts which have car- 





it provision, the itent is 
riously denominated an occu- 


~ation tax, an excise tax, and a 
special tax. If in reality a pen- 
lt t converted into 
tax by so naming it, and we 


i 


mu S scribe to i he character! 
a sed by its purpose and 














T: yrardless of name. 
Dis the designation of 
the and viewing its 
L ! a application, we 
hold that it is a penalty for the 
viclation of state law, and as 
such | id the limits of fed- 
power.” 
The condition of the imposi- 


is the commission of a 
re, This, together with the 
of the tax, is again sign- 
al and prohibitory 
than the gather- 








re the judgment was 

affirmed. 

th the steps which 

D to obtain 
matter for 









(o) If the N.J. Supreme Court 
allows certification in this mat- 
ter, what further steps must be 
taken by D before the final man- 
date of the Court, disposing of 








ne case? 
20. After a hearing, a judgment 
nisi of absolute divorce, in favor 
of W and against her husband, 
H, was entered in the proper New 
Jersey court, on Mar. 3, 1952. H 
wishes to take an appeal. 

(a) Within what time must H 
appeal? 
(b) Draw the notice of appeal. 





ing of revenue. Where, in addi- 
tax fixed by law, an additional 
sum is to be collected by reason 
of ccnduct of the taxpayer vio- 
lative of the law, and this ad- 
ditional sum is grossly dispro- 
portionate to the amount of the 


normal tax, the conclusion must 








purpose is to impose 
deterrent and 


nt of unlawful con- 





“We conclude that the indicia 

the section exhibits of 
an intent to prohibit and to pun- 
ish violations of state law as 
such are too strong to be disre- 
arded, remove all semblance of 
a revenue act, and stamp the 
sum it exacts as a penalty. In 
this view the statute is a clear 
invasion of the police power, in 
herent in the States reserved 
of powers to the 
federal government by the Con- 


stitution.” 


from the erant 


“We think the suggestion has 
never been made—certainly 
never entertained by this Court 
that the United States may 
impose cumulative penalties 
ibove and beyond those specified 
by State law for infractions of 
the State’s criminal code by its 


wn citizens. The affirmation of 





distinction between the 


ite the ¢ 

delegated powers of the federal 
2overnment and those reserved 
to the States and to their citi- 
zens. The implications from a 
decision sustaining such an im- 


position would be startling. The 
concession of such a_ power 


would open the door to unlimit- 


ed regulation of matters of state 
‘oncern oy federal authority. 
The regulation of the conduct 
of its ow citizens belongs t 





of th 





hrough 
Reference was made in the 
arcumen i 
Cou nolaing 
powet to 
tive for tl 


questioned 
relevance 











tion is in no pr yper sense a tax 
but a penalty imposed in addi- 
ion to any the State may de- 
cree for violation of a state 
law. The cases cited dealt with 
taxes -oncededly  witt he 
reaim of the federal power of 


taxation. They are not authority 
where, as in the present in- 
stance, under the guise of a tax- 
ing act the purpose is te usurp 
the police powers of the State.” 
(Boidface si ] 


lied 





coulda use 


or more 





law of the 





the pronouncement 





economic 

terprises are myriad. While the 
desire to curb the underworld 
holesome tribute 
11 aspirations, 
if the principles 
claimed by the Federal Govern- 
ment in this particular case were 
given the highest judicial ap- 
proval, ft acts of Govern- 
ment in a field not so free from 
improper motives, would enable 
the central government to regu- 
lat i om the cradle 








activities is a 


to cur 





remedy would 
far worse than the disease. 

The motion to dismiss is 
granted. 

Our ambitions grow as we 
grow. The important thing is to 
grow up to better ambitions — 
Clinton E. Bernard in Good! 
Business. 
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